
DECEIVED 
1 BEFORE THE FEDERAL ELECTION COMMlSSIOliC'liiiSŜ ON̂ ^ 
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17 the Federd Election Commission, dleging that tte Republican Victory Committee. Inc. a/k/a 

18 Republican Victory 2004 Conunittee and Jody Novacek in her officid capacity as treasurer 

19 ("RVC"), Jody Novacek in her penond capadty, and BPO, Inc. and BPO Advamage LP 

20 (collectively, "BPO") violated die Fedeid Election Campdgn Act of 1971, as amended ("dw 

21 Act").' That complaint alleged, among other dungs, ttet tte RVC, BPO and Ms. Novacek 

22 fi:audulemly misrepresented ttemselves as the Republican Nationd Comminee ("RNC") and 

23 tte Republican Party when soliciting fimds. See Factual and Legd Andyses for RVC, Jody 

24 Novacek and BPO (setting forth teses of reason to telieve findings). 

25 The ensuing investigation confirmed and uncovered additiond evidence ttet tte 

26 RVC, BPO and Ms. Novacek accepted more than $50,000 in oontritetions as a resdt of 

27 phone solidtetions and mailen that fraudulently misrepresented the RVC as the RNC and/or 

28 as an agent of ite Republican Party. The phone solidtetions and mailen. which were crafted 

' BPO, Inc. was the equivalcm ofa parem compan>' for BPO Advamage, LP. With respect to the activities thai 
are the subject of this matter. BPO operated as a single unh. Therefore, we have addressed the BPO entities 
colkciively hi this Brief. 
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1 by Ms. Novacek, botti explicitiy steted and teplied that the money was bdng collected on 

2 tehdfofthe Republican Party. Ms. Novacek had previously woiked on tehdf of 

3 Republican committees such as ite RNC and, as demonsttated by her actions and statemente 

4 at tte ttee, die knew diat die RVC codd not vdidly date dut du RVC was woridng with, 

5 for or on bdidfoftte Republican Party. Moreover, dtteugh ttu recipiente of tte 

^ 6 solicitations contributed a sigmficsnt amount of money, there is no evidence ttet any fimds 
rM 

7 were ever provided by RVC to the Republican Party, any of itt locd, stete or nationd 
rM 

^ 8 committees, any other politicd committees, or any candidates, nor were tte fimds used for 

^ 9 other political activities. Therefore, in draftmg and sending tte solidtetion scripte and 

*̂  10 mdlen and in communicating with the vendon who conducted tte cdls, Ms. Novacdt, tte 

11 BPO entities and the RVC frauddentiy misrepresented ihemsdves as working on bdidf of 

12 tte Republican Party. 

13 Based on the resdtt ofthe investigation, which are set forth and andyzed telow, tte 

14 Generd Counsel is prqured to recommend that tte Commission find proteble cause to 

15 telieve dut the RVC and Ms. Novacek, in her officid and persond capacities, knowmgly 

16 and willfidly violated 2 U.S.C. § 441h(bX1); tfu RVC and Ms. Novacek violated 2 U.S.C. 

17 § 44]d(a): and BPO teowingly and willfolly violated 2 U.S.C. § 44]h(bX2). 

18 n. STATEMENT OF FACTS 

19 Bodi RVC and BPO were created entirdy by Ms. Novocek, and other than vendon 

20 ste was the ody person ever to act on theur tehdf. Through these entities, Ms. Novocek 

21 made fraudulent misrepresentations to fundraising vendon and to the generd public steting 

22 or implying ttet tte RVC was raising money for the Republican Party and/or tte RNC. In 
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1 response to these fiauddent solicitetions, die RVC recdved approxteately $75,000̂  in 

2 contributions. Fuithermore, tte disclateera added to tte solidtetions did not conform to tte 

3 Act's reqmrementt. 

4 A. Ms. Novacek And The BPO Entities 

5 Ms. Novacek had exiendve prior experience working in teiemariceting fimdrdsing for 
00 

6 politicd clientt and specificdly for Republican candidates and politicd conunittees. Ste had 
rM 
rH 

Q̂  7 made cdls for politicd candidates and other politicd entities since 1982, and had even 
rM 

^ 8 woiked as a contractor for tte RNC, tte Nationd Rqmblican Senalorid Conunittee, and 

^ 9 some state Republican parties. Depodtionof Jody Novacdc dated Jdy 6,2006 ("Dep."), at 
rH 

10 21-24,25:15-18,43:3-44,55:12-57:7. Ms. Novacek acteowledged tfut, m diose activities, 

11 die handled RNC scripte and direct mdlen, including some solicitetions, and ted an 

12 understanding of how the RNC handled itt solicitations and phone bank cdls. Dep. at 45: 

13 20-25,46:3-22,47:1-8. 

14 Ms. Novacek incoiporated die RVC m Texas in early 2004. See RVC Articles of 

15 Incorporaticm. Ms. Novacek mitidly requested stetus from tte Intemd Revenue Service as a 

16 non-profit corporation under section 501 (cX3) of tte Imemd Revenue Code and later filed as 

17 a 527 organization. Dq>. Ex. 1 (Response to the Compldm) and Ex. 2 (RVC Form 8871). In 

18 June 2004, Ms. Novacek filed a Stetemem of Orgamzation with the Commisdon. Dep. Exs. 

19 3,4 (RVC Forni 5 Stetemem of Organization and Amended RVC Form 5). Ms. Novacek 

20 essentidly was tte RVC: no one else assisted her or was an employee or member of, or even ^ As will be expldned in greater deuil in Seaion II.B.I., the Respondems deposited SS0J92 as a result ofthe 
solichaiions made by Apex CoVanUige, L.L.C. for the RVC. In addhion. Apex has been holding an addhional 
Sl4.869 in comributions that were imeiided for the RVC that Ms. Novocek never took possession of due to the 
termination ofthe comraci iMiii'een Apex and the RVC. RVC also recehwd approximately S10.063 in credh 
card transactions as a resuh ofthe calls made by Advamage Direct Conununications. Inc. on behalf of the RVC. 
These Tigures (SS0,292 S14.869 S10.063) when added logetiier toMl the approximate figure of S7S.000 
referred to dvoughoui the Brief. 
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1 a volunteer for, tte RVC. Ms. Novacdc described herself as tte "foimdeî  of tte RVC and 

2 tte oiganization as her "brainchild." Dep. at 62:5-7. Ste conducted dl RVC activities fiom 

3 her home and had no other telp, other than tte assistance of neighbon to telp tate m her 

4 mdl or open envelopes when du was out of town. Dep. at 62:9-4:14,65:20-66:2,84:12-25. 

5 Ms. Novacek admitted dut ste done did dl die woric fbr the RVC. Dep. at 63:20-64:8. 
0 
tn 6 Ms. Novacdc dso created and owned BPO, Inc. and BPO Advantege LP, and ste 
rM 

7 acted as preddem of and conducted dl operations for those entities. Dep. at 41:12-15. 
Qi 
rM 

^ 8 Ms. Novacek explained that they were redly tfu same entity, created as two distinct legd 

0 9 entities for Texas tax purposes, and ttet ste used BPO to enter into business transactions and 
rH 

10 contractud obligations on her own behdf as wdl as to enter into negotiations, contractt and 

11 agreementtonbehdfoftfieRVC. Dqi. at 18:16-23,41:12-15,111:11-21,112:9-17. 

12 B. The SolicitatioBa 

13 Ms. Novacek crafted a teiemariceting ftedrdsuig campdgn to solicit donations to the 

14 RVC, aid made dl fiiiancid and ccmtracttid arrangementt through BPO. While it shodd 

15 have been obvious to the average person that they could not elate RVC was operating on 

16 tehdf of du Republican Party, it diould teve been paiticdarly obvious to Ms. Novocdc 

17 given her experience. However, her stetemente and actions, discussed in greater detdl 

18 telow, demonstrate ttet she intended botti the contributon and a vendor making the calls to 

19 telieve ttet they were comributing to or working for tte Republican Party or RNC. 

20 To conduct the first set of cdls, Ms. Novacek, through BPO, hired Apex CoVantege, 

21 L.L.C. ("Apex") as a suteomractor to make fimdraidng cdls on tehalf of tte RVC, and 

22 either Apex or tte RVC followed up the fiindraidng cdls with mailings requesting the 
23 promised contributions and donations. A few montfis after tte program with Apex was . 
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1 terminated, Ms. Novacek tegan a seccmd set of cdls with a different vendor. Advantage 

2 Direct Commumcations ("Advantage"). Advantage made similar solicitation calls, and the 

3 contributions appear to have been collected ody through credit card paymentt. In told, tte 

4 Apex and Advantege solicitations ganured approximately $75,000 in contributions. 

5 1. Aoex Calls and Letters 

0 
6 In late 2003, Ms. Novacek contected Tom Maddux, an individud wte had recentiy 

rM 
7 tegun woiking at Apex tmt with wtem Ms. Novacek had been profosdondly acqudmed fbr 

Ql 

8 many yean, and proposed that Apex become involved with politicd cdling. Affidavit of 

0 9 Tom Maddux dated October 20,2006 ("Maddux Afr."),ini 3,6-7. Apex had never done such 
rH 

10- woric in die past and Mr. Maddux was imerested in c)bttuniiig new budness for Apex, so te 

11 agreed to woric with Ms. Novacek. Id. Ms. Novacek provided Apex with a list of potentid 

12 contributon and a cdl script and Apex utilized itt cdl center based in India to ccmduct tte 

13 calls. Dep. at 113:15-114-.2. Tte scriptt were created and edited by Ms. Novacek. Dep. at 

14 118:4-8. Each recipiem who agreed to send a ccmtributicm then recdved a letter created and 

15 mdled by Ms. Novacek providing additiond infoimation and instructing the recipient where 

16 to send tte contribution. Dep. Ex. 9 (RVC Letten). Tte contributions initidly were sem 

17 directiy to a post office tex teld by Ms. Novacek, later some were sent to a second post 

18 office tex set up 1̂  Apex to hold die checks for Ms. Novacek. Maddux AfT. f 14. 

19 All of the Apex perscmnel with whcnn we spoke telieved that tte cdls were teing 

20 made on tehdf of the Republican Party and/or tte KSC. This included Mr. Maddux; Mr. 

21 Shadii Gupta, the presidem of Apex: Mr. Adam Booth, a person wte assisted with mining 
22 Apex's employees at the cdl cemer in India: and Ms. Radhika Murari. a person charged to 

23 assist with tte program in Viiginia. Maddux AfT., ̂ 9-10: Repcm of Investigaticm C'ROI") 
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1 of Shashi Gupta, p. 1; ROI of Adam Bootii, p. 2; ROI of Radhite Murari, pp. 2,4-5. They 

2 initidly telieved tte program was for tte RNC becaure of the name of the entity and tte way 

3 in which it had been presented by Ms. Novacdc. For example, Ms. Novacdc had told Mr. 

4 Maddux that ste was woiking for and was on retainer with tte RNC and that ste was in 

5 charge of itt cmtgomgtdemarketing. Maddux Aff., ̂  9.̂  Therefbre, when Ms. Novacek 
rH 

6 proposed ttet Apex make cdls on tehdfofthe RVC, Mr. Maddux assumed that tte cdls 
rM 
^ 7 were for du RNC. Maddux Afif.,̂  9. 
rsi 

^ 8 Other actions by Ms. Novacek led Mr. Maddux and tte othen at Apex to telieve they 

^ 9 would te woiking for the Republican Party. For example, tte Statement ofWoricatttuhed to 
mi 
mi 

10 tte contract between Apex and BPO, signed by Ms. Novacdc, described Ihe progrsm as 

11 ''Outteund Teiemariceting Fimdrddng for the Republican Party" and discussed tte revenue 

12 split tfut vrill go to du "GOP" (ROI of Tom Maddux, p. 16; Dep. Ex. 14 (Attechmem 1 

13 Stetement of Woik #1 and Apex-BPO GOP Revenue Disttibution PrGjections)). Fmtheimore, 

14 when negotiating the comract between BPO, on tehdf of the RVC, and Apex, Mr. Maddux 

15 and tte odiere at Apex adced Ms. Novacek why the entity was cdled the "Republican 

16 Victoiy Committee" and not tte RNC. Ms. Novacek explained ttet tte RNC was an 

17 "umbrella oiganization" and ttet tte umbrella covered tte cdls proposed by Ms. Novacdc. 

18 Maddux AfT., H10; ROI of Steshi Gupte, p. 2. Having not teen involved in politicd cdling 

19 

' At the time. Ms. Novacek was also working as a consuham for Advantage, and assisting Advantage in setting 
up two call centers in Nebraska by helping with naining and otiier managemem issues. AffMavh of JefTButzke 
dated September 23.2006, f| 2-4. Advamage was conductuig fondraising calls for the RNC at that time. M., 
t|3-4. However, Ms. Novacek was not on retainer or otherwise empk̂ yed by the RNC. Affidavh of Trevor 
Person for dw RNC dated October 26.2006.17; Compldnt, p. 3. 
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1 in the past, the Apex employees had no reascm to doubt Ms. Ncyvacek's explanation.̂  

2 In the RVC's telephone cdl solidtetions, tte cdlen were insttucled to ask Aether 

3 tte redpient was a registered Republican. Once that was verified, they adced for support for 

4 "our state candidates and Preddent Bush's agenda" because "[i]t's going to te tough to beat 

5 tte Democrate this fdl." Tte cdler explained, "Your financid help is criticd so Republicans 

^ 6 can win...." Dep. Ex. 7 (RVC-Apex Script). Tte cdler never stated dut die RVC was not 
rM 

7 affiliated with the Republican Party. 

8 If a recipiem expressed confiision during the cdl, the cdler was directed to use a 
0 
rM 
ST 

CP 9 series of "rebuttds," drafted by Ms. Novacek. Dep. Ex. 8 (RVC-Apex Rebuttds). Tte 

10 rebuttels set forth answen to possible questions by cdl recipiente, such as questions 

11 regarding for wliat piupose the money wodd te used: questions asking who and what tte 

12 RVC was; cn* stetementt expressing unteppuiess with Preddent Budi or the war in Iraq. 

13 However, ody if the recipient of the call explidtiy articulated some hesitaticm or ccmiiidon 

14 related to tte questions set forth above did tte cdler expldn vAio or vdut the RVC was C*a 

15 nationd group ttet supports state and locd candidates"): indicate in even an indirect way that 

16 the RVC was not affiliated with the Republican Party, the Republican Nationd Committee or 

17 Preddem Budi (refer cdl recipients to Bush-Cheney campdgn/RNC website or phone 

18 numben for Bush-Cheney campdgn and/or RNC if requested); or indicate for wtet puipose 

19 the donated money wodd te used ("your gift will go to help candidates who are in close 

20 races and need help to put them over the tcip"). Dep. Ex. 8. Some of the rebuttels were 

* Other examples of Ms. Novacek's actions that led Apex employees to believe they were working for the 
official Republican Party and/or the RNC include a script proposed as part of that contract (bm which may not 
have been used) that stated the callers were "calling for the Republican Paiiy** (Dep. Ex. 14. Exhibh AIA); a 
memo drafted 1̂  Ms. Novacek to Adam Boodi, which described the program as a '̂ OP comminee** 
(Dep. Ex. 13): and Ms. Novacek's proposal to conduct calls (altiiough it is unclear if these calls were made) to 
verify pledges that stated the recipiem had recently received a call from "one of our agents... with the 
Republican Panv" {see RVC Verification Callback. March 2004). 
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1 drafted prior to Apex teghuiing tte solidtetion cdls and some of tte rebuttds were drafted 

2 as a result of questions received when the cdls were placed. Dq>. at 140:18-141:25. 

3 Regardless, tte basic script itself was never changed to correct or minimize any 

4 midmpressions.̂  

5 Tte cdls were then followed up with letten and retom envelopes. The letten 

^ 6 included the following statements, whidi dther explicftly or teplicitiy referred to ite 
rM 
mi 7 Republican Party: 
Qi 

^ 8 • "Contributions or gifts to tte Republican Paly are not 
—. 9 deductible as chariteble contributions." 
O 10 
iH 11 • "I'm gratelid our Party can coum on your hdp to support 
*H 12 Republicans across tte coimtiy win electicms." 

13 
14 • **The Republican Party can coum on my support to help 
15 candidates at the Stete and locd level I'm proud to telp oirr 
16 Party prepare for tte November election." 
17 
18 • "I am proud to help tte Republican Party prepare for tte 
19 November electicm." 
20 
21 • "I'm gratefid you are folly supportive of Presidem Budi and 
22 our Republican Parly.... Please join me to ensure ow Parly is 
23 ready to stand up to tte liberd punditt." 
24 

25 Dep. Ex. 9 (RVC Letten) (emphads added). 

26 In addhion, we obuuned tepe recordings of some of the cdls made by Apex's affiliate 

27 in India and it was clear ttet the cdlen steted, at least on occasion, that they were calling far 

28 tte Republican Party. For example, one cdl tegan, "Hello my name is Alicia and I'm 
29 calling for tte Republican Part>'." It thanked the reciinent for his past support, discussed the 

' For example, in one **rebuttar script drafted by Ms. Novacek. if the recipiem of a call indicated his or her 
displeasure whh Presidem Bush, the caller was to state that the **inoney will not go to Presidem Bush." 
Dep. Ex. 9. However, when call recipients requested official Bush-Cheney *04 or Republican Pany 
paraphernalia or information, the '̂ rebutter did not clarify the misimpressions as to «̂ o was calling, but merely 
directed dw recipiem to the actual Bush-Chene\' *04 and RNC webshes. M.: Dep. n 141:4-25. 
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1 need to oppose Senauv Jote Kerry and Democrats, and steted that tte recipiem's support 

2 was necessaiy to "support our sttde candidates and Presidem Budt" Alter tte individud 

3 agreed to make a contribution, te asked, "Now, this is the Republican Party?" to which tte 

4 cdler responded, "yes." The cdler finther steted at tte end of tte call that tte contribution 

5 was not tax deductible. 
or 

^ 6 Furtliermore,therecipieiittofthecdlste]ievedthattliey were bemg adced to 
rM 
rH 7 contribute to tte RepuUican Party or tte RNC. Wespoke widi two sett of individuals: 
0 

a 8 (1) dx individuds who received solidtetion cdls and made eonttitetions to tte RVC and 

(p 9 (2) four individuds who had received solidtation cdls, tet who did not mste contributions. 
rH 

10 Tte latter group consisted of individuals wte ted complained to tte RNC, typically because 

11 diey telieved tte RNC was outsourcing cdls to India and they disagreed with that practice. 

12 Eveiy member of both groups with wtem we spdce telieved that the cdls were made on 

13 bdulfofdu Republican Party or RNC. ROIofRVC Conttibmon;ROIof RNC 

14 Ccnnplainantt. 

15 All who made contributions telieved that they were giving to a sub-group of tte RNC 

16 or to a group dmilar to tte Nationd Republican Seiutorid Ccmimittee, and dl telieved that 

17 their money was going to te used toward the re-election of President Bush. ROI of RVC 

18 Contribmora, pp. 2-6: see also ROI of RNC Ccnnpldnams, pp. 4,7. Tte fact that many 

19 people telieved tfiey were contriteting to the Republican Party, the RNC and/or Bush-

20 Cheney '04 is reflected in the fact that nearly one hundred checks deposited by Ms. Novacek 

21 were made payable to thore orgamzations, or h was otherwise reflected in Ihe memo line that 

22 tte money was intended for uw by ttese entities. Ms. Novacek alternately dateed ttet any 

23 check made payable to ttere entities was retumed to the sender or that she deposited such 
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1 checks by accidem. Dep. at 144:12-20; 273:2-5; 84:3-6. Bank records show ttet none of 

2 these checks were forwarded to or spem on tehdf of the RNC or Bush-Cheney '04. 

3 Bank records show that the RVC dqiosited $50,292 as a resuh of the solicitetions 

4 made by Apex for tte RVC. From tte teginning, Ms. Novacek was in diaige of collecting 

5 incoming contributions at a post office tex ste set up. At some point, Ms. Novacek agreed 

^ 6 that Apex shodd tegin collecting tte contributions, so Apex set up a separate post office tex 
rJ 
^ 7 and tegan recdving contribmions there, holding those fimds fbr Ms. Novacek. Maddux Aff., 
0 
<̂  8 Tl 14-15. However, after Apex requested access to the bank statemente to check the records 
ST 

Q 9 of contributicms, Ms. Novacek bndce off the agreement with Apex and refosed any attempte 
rH 

H 10 by Apex to contect her. Id, ̂  15; ROI of Tom Maddux, p. 5; ROI of Shashi Giiptti, p. 3. As 

11 a resuh, Apex has been holding an additiond SI4,869 in contributicms that were intended for 

12 tiu RVC. 

13 2. Advania^ Solicitations 

14 The RVC and Ms. Novacek then engaged in a seccmd series of solicitaticm calls 

15 utilizing a different ccmlractcn'. Advantage, after the contract with Apex was terminated in 

16 April 2004. Ms. Novacek had been a profesdond acquaintance of tte preddent of 

17 Advantage, Jeff Butzke, for many yean. Affichivh of Jeff Butzke dated September 23,2006 

18 ("Butzke Aff."), n 2-4. Mr. Butzke had exiendve experience in professiond politicd 

19 cdling and had teown Ms. Novacek through that woik. Id. As noted SMpiia, te had hired 

20 Ms. Novacek as a consultant to Advantege in 2003 to assist Advantege in setting up two cdl 

21 centen in Nebraska and to help with training and other managemem issues. Id., ̂  4. 

22 In October 2004, Ms. Novacek suggested to Mr. Butzke that Advantage engage in 

23 politicd calling for tfu RVC. Id., \ 5. She described tte RVC as a 527 organization to Mr. 



MUR 5472 (Republican Victoiy Committee) 
Pagell 

1 Butzke. Id; ROI of Jeff Butzke, pp. 8,10-11. Mr. Butzke had extensive experience in 

2 politicd cdling and Advantage was aheady domg woric for the RNC, which expldns Mr. 

3 Butzte's tepression that tte RVC was not affiliated with Ite Republican Party and dso 

4 expldns v^ Ms. Novacdc appean never to teve attempted to convince Mr. Butzke 

5 odurwiw. Butzke Aff., ̂ 8. Instead, ste steply used Advantege to conduct additiond calls 

^ 6 ibr the RVC. Ms. Novacek approached Mr. Butzke to make these calls even tiiougjh die had 
rM 
rH 7 dready received a cease and desist letter fixnn the RNC ttet indicated ste should stop 
Ql 

^ 8 holduig tte RVC out to tte public as an officid representative ofthe Republican Party. Dqi. 
er 

Q 9 al 236:2-20. Even after recdving this RNC letter, ste still fiuled to dter her call scripte to 
rH 

H 10 clariiy tte RVC's status to cdl recipiente. 

11 Acccndmg to Mr. Butzke, Advantege entered into an infonnd arrangement with 

12 Ms. Novacek through BPO, and agreed to nuke cdls on behalf of tte RVC. Butdce Aff., 

13 18. Ms. Novacek provided cdl liste and scripte; ste claimed ttet the cdls were to solicit 

14 fteds from people who had previously contributed to the RVC and therefore h appean likely 

15 tte contributon abeady telieved ttet they were contributing agam to the Republican Party, 

16 RNC and/or Bush- Cheney '04. Id., \ 5; Dep. Exs. 15,18-19 (RVC-Advamage Script dated 

17 October 2004; Emdls fiom Jody Novacdc to Jeff Butzke dated Oct. 11,2004). 

18 The script suned that ttu cdler was calling on tehdf of tte Republican Victoiy 

19 Committee and that Ite recipiem oftte cdl had "supported our Committee in the past." The 

20 cdler finlher expldned that the 

21 Preddentid election is very dore - which means our state and local candidate 
22 races could te at risk. Eveiydiing hinges on getting Republicans to tte polls 
23 in two weeks. Tte Democrate are planmng a masdve Get-Oul-The-Vote 
24 effort in [INSERT STATE] and we need your telp to counter diis. Otfurwise 
25 tte tax and spend liberds could win races fiom ite White House to the stete 
26 teuse and local offices. It's crunch time and we need siipport to get every 
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1 Republican to tte polls. Help us defeat Democrats with an emergency gift of 
2 $[INSERT|, to te used ibr Gel-Oul-The-Vote efforts. 
3 
4 Dep. Ex. 15.̂  
5 
6 Tte cdlen dso stated that, "Election Law requires we ask your Occupation 

7 (dc) and your Employer (dc)" and uifoimed tte individud that "politicd 

8 contributions are not tax deductible." Dep. Ex. 15 (RVC-Advantage Script). Tte 

^ 9 RVC recdved approxteately $10,063 ui credit card transactions as a resdt ofthere 
rM 
rH 
Qi 10 cdls.̂  
r j 
3 11 J. Ms. Novacek's Exolanaiion 
^ 12 In her deposition, Ms. Novacdc asserted that she created tte RVC becaure she had 
mi 

13 dedded to "create a better mousettap." "where tte vast majority of... money that people 

14 contributed was redly going to help put conservative candidates in office at tte state and 

15 nationd level." Dep. at 60:2-12. Ms. Novacek clateed ttet tiu RVC was a politicd action 

16 comminee that focused on Republican-leaning conservative agendas. Dep. at 67:15-68:11. 

17 Ms. Novacek also described tte RVC as a "membership organization" and cldmed that tte 

18 two phone solicitetions asked people for memberehip fees to *)om" the RVC. Dep. at 117:5-
19 9,117:22-118:1. Ms. Novacek claimed tfut die RVC was created for die dleged puipose of 

20 engaging in voter mobilization and get-out-the-vote activities. Dep. at 61:6-62:4. However, 

* Ms. Novacek claims that this script was never used, bm that another script was used dial asked people to vote 
Republican, while permitting people to make advance payments to the RVC ftir tiw following year's 
"membership fee.** Dep. at 237:2-13. However, Mr. Buizke's recollection and the only RVC script in 
Advantage's possesskm rebm diet chinn. Butzke Affl, H 9; ROI of JefTButzke. p. 5; Dep. Ex. 15. 

^ Because dw bank statemems of die RVC and BPO onbr show transfers from credh card companies during this 
time period, h does not appear that any contributions were made by check; therefore, we were unable to contact 
any comributors regarding their solichaiions. Dep. al 227:23-228:13. However, because the calls purportedly 
targeted individuals who had previously comribued to the RVC and becaure those who coniribmed to the RVC 
believed they yietn contribming to the Republican Party and/or the RNC. the Commisskm can infer that those 
who contributed based on the Advantage calls believed they were again asked to give money to the Republican 
Party and/or die RNC. 
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1 oontraiy to Ms. Novacek's alleged plan of action for the RVC, ste admitted that tte cmly 

2 activities ever engaged in by the RVC were Ite two sete of phone cdl solidtetions made in 

3 2004. Dep. at 289:14-21. 

4 Ms. Novacek finther claimed that du was emitied to slate that the RVC was woridng 

5 cm behdf of tte Republican Party becaure the Rqmblican Party is a "broad bared phrase 

^ 6 more than an actud entity" and that Ite "Republican Party" encompasres any entities that 
rM 
^ 7 have a ccmservative agenda and reflect traditiond Republican vdues. Dq).al 23:1-8. 
0 
^ 8 However, when asked to descrite the Republican Party, du refened to the Republican 
Q 9 Naticnul Committee, the Nationd Republican Senatorid Committee and various Republican 
rH 

rH 10 candidate ccmimittees; Ms. Novacek did not descrite any entities similar to tte RVC. Dep. at 

11 21:16-22:9. More tellingly, when Ms. Novacdc descrited ttu RVC to Mr. Butdce, who knew 

12 that ste was not woridng for tte Republican Party, Ms. Novacek carefolly changed her 

13 language, descrited tte RVC as a "527 organization" and never referred to any affiliation 

14 with the "Republican Party." Butzke Aff., f 5. In addition, Ms. Novacek's exiendve 

15 background in Republican politics, as well as her past experience woiking for offidd 

16 Rqmblican entities, demonstrates that she dther knew or diodd have been aware that du 

17 could not consider tte RVC as part of tte officid Republican Party. 

18 Furthermore, Ms. Novacek claimed that ste rqiealedly infoimed Mr. Maddux and 

19 ottien at Apex, ttie first vendor, tfut die RVC was not tte RNC and teplied tfut any odier 

20 tepresdon wasamisundenuuidingondidrpart. Dep. at 170:18-23,171:2-9; 171:23-172:3. 

21 She cldmed ttet die corrected employees at Apex vten they referred to the program as the 

22 RNC and that tte documents relating to the RVC dl called it the ''Republican Victory 

23 Comminee." Dep. at 173:19-174:16; 174:17-175:4. However, everyone at Apex witfi whom 
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1 we spoke says tte opposite, and emdl records demonsttate that Ms. Novacek was aware that 

2 individuds at Apex considered tte program part of tte RNC and ste fiuled in her responre 

3 emdls to correct them. &eEmdlfiom Jody Novacek to Tom Maddux dated Januaiy 5, 

4 2004andreqxniredated Januaiy 6,2004, and Emdl fhnn Jody Novacek to Adam Booth 

5 dated March 2,2004 (Ms. Novocdc refened to different aspecte of the program m teims of 

0 6 tfu "RNC Finde-New Performance Grid and tfu Narrative Workdieel" and tfu "RNC-
rM 
^ 7 Backend Rqxnt"); see also Dep. at 198:17-25 (if someone refened to the program as tte 
0 

rM 8 GOP, Ms. Novacek admitt that ste may not have corrected them); Dqi. at 199:21-200:10 (if 

^ 9 ste recdved an emdl ttet sttdeddu RVC program was part ofthe RNC, Ms. Novacek 

rH 10 admite ttet she might not have conected it).' 

11 Ms. Novacek dso argued that there is "confodon in the maricetplace" regarding the 

12 different politicd entities soliciting fteds from tte generd public, and asserted ttet she did 

13 not create such confiision. Dep. al 145:6-9.' However, ste seems to have taken advantage of 

14 the confiision existing amcmg potentid donon in the courw of the RVC's ftedrddng efforts. 

15 Ms. Novacek never addressed that "confiisicm" when preparing her solicitetions and, in fiui, 

16 took affiimative steps to exploh die existing confiidon. For example, ste admte ttet du 

17 drafted certam rebuttds after recdving feedteck fixnn cdlen, including adding rebuttds that 

' Q: When lApex] describe[d] the program [in the contract and training manual] as an ombound telemarketing 
fondiaising for dw Republican Party, do you recall ever telling them thn*s not necessarily accurate or 
explaining to them what dw RVC was? 

A: Well, the Republican Party encompasses many differem groups. So 1 may not have specifically pointed 
thai out. I may have just left it as a general statemem. Dep. at 191:25-192:8. Ms. Novacek also repeatedly 
referred to tiw RVC as a **cliem,** which would have lead the Apex employees to believe nrare easily that the 
woric was fbr s third-party such as the RNC. ratiier dian an emity controlled by her. Dep. m 168:6-8; 197-198; 
ROI of Radhika Murari. pp. 3-4; jiee Enuil from Jody Novacek lo Radhika Murari dated March 24.2004. 

' Q: So you knew when you were startuig these calls (whh Apex] that there could have been some confusion as 
to who was calling? 

A: That»tte environmem is om there fbr every Republican emhy that calls. 
Dep. at 173:6-10. 
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1 addressed questions about the Bush-Cheney campdgn, requests for a Bush-Cheney bumper 

2 sticker and requeste for infoimation about Republican stete party conunittees. Dep. at 141:2-

3 25; Dep. Ex. 8 (RVC Rebuttds). Yet even after bdng made aware that her cdl scripte 

4 caused people to telieve they were speakuig with tte Budi-Cheney '04 coinmittee or tte 

5 RNC, Ms. Novacek did not dter the cdl scriptt to end any such confudon. Indeed, based cm 

0 6 iiiterviewswithsomeofthecontributon,itappeantteprmaryreasonthey sem money to 
ifl 

^ 7 the RVC was becaure they were ccmfosed as to itt true identity. 
0 

rM 8 Ms. Novacek dso admitted that tte two phone solicitetions rdsed al least $50,000 for 

p 9 Ite alleged purpore of supporting candidates in federd and stale elections. Dep. at 60:9-12, 

H 10 207:23-208:5. Bank records and other infonnation indicate that tte solicitations resulted in 
11 appraximately $75,000 in contributions in 2004. However, no money received by the RVC 

12 was ever given to any candidate or politicd commitlee. Dep. at 266:13-267:1. Indeed, based 

13 on bank records, it is clear ttet any contributions imtially deposited teo tte RVC's accounts 

14 were disbinsed to Apex or Advantege; disbuned to Ms. Novacdc directiy; or transfened to 

15 the BPO accoum. ThalBPOaccountdsorecdvedincomiiigmcmeyfhnn other entities, 

16 likely other tedness ventures engaged in by Ms. Novacek, and Ms. Novacek pdd Apex and 

17 Advantege through die BPO accoum. Ms. Novacek dso appean to have made a large 

18 number of paymentt for personal living expenses fiom the BPO accoum. Although 

19 Ms. Novacek claimed ttet any checks written to her from tte accounte were for RVC 

20 expenres, Dep. at 269:11-17, it is unclear whether the RVC ted many, if any, expenres cnher 

21 than itt teiemariceting expenses. 

22 
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1 in. LEGAL ANALYSIS 

2 A. Frandnient MisrepresentatioB 

3 Under section 44]h(b) of the Act a person cannot fifauddentiy misrepresent herrelf 

4 as speaking, writing, cn* otherwire acting fen- or cm tehdf of any candidate or politicd party 

5 or employee or agem thereof for Ite purpore of soliciting contributions or donations and a 

H 6 pencm caimot "willfidly and teowingly participate m or conspte to paitidpate in any plan, 
ifl 

2J 7 sdieme, or design to" engage m any ofttemisrqnesentations described above. Sire 2 US.C. 
0 

rM 8 § 441h(b); see also 11 C.FJL § 110.16. To violate section 441h, du Act requires dial ttu 

1̂  9 violator ted tte intern to decdve, bm does nm reqinre ttet the violator sustain dl elemente of 

H 10 common law fiaud. See MUR 3690; MUR 3700."̂  Even absem an express 

11 misrepresentaticm, a scheme devired with tte intent to defraud is still a fiaud if it was 

12 reasonably cdcdated to deceive persons of ordinaiy prudence and comprehendon. 

13 See United Slates v. 7*ifriier, 377 F.3d 232,242 (2d Cir. 2004), citing Silverman v. United 

14 States, 213 F.2d 405 (5" Cir. 1954). 

15 Based on tte available evidence set forth above, the RVC and Ms. Novacek violated 

16 section 441 h(bXl) by making phone cdls, mdling lellera and entering imo agreemente for 

17 the puipose of soliciting contributions while imentiondly misrqnesenting ttet tfuy were 

18 acting under the authority of tte Republican Party. Fmtheimore, tfut evidence demonstrates 

19 ttet Ms. Novacek teew that ste could ncn ddm that tte RVC was operatuig on bdulf of or 

'** As will be discussed in gremer detail, the RVC did not place a sufikiem disclaimer on its mailing. See Infra, 
section 111.B. In the past, the Commission has held on occaskm thm the presence of a disclaimer siatnig the 
person and/or emity that paid for and audwrized a communicmion negates intern. See MUR 2205: MUR 3690; 
MUR 3700. However, in MUR 5089, the Commission more recently rejected the notion thai such a disclaimer 
amomnically negues imem and found reason to believe thm e commhtee violated section 44lh even whh the 
presence ofa disclaimer. See also Explanmion and Justification, 11 C.F.R. § 110.16.67 Fed. Reg. 76,969 (Dec. 
31,2002). 
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1 soliciting money for tte Republican Party, and therefore the viohdons of tte Act appear to 

2 have teen teowing and willfid." 

3 Ms. Novacek's actions and statemente to odien demonsttate her intent to decdve any 

4 potentid donon and Apex and, finthermore, were deliberately cdcdated to leave a 

5 mistepression that tte RVC was soliciting money for the Republican Party or RNC, thereby 
rM 
Ift 6 taking advantege of an dready existing confiidon. It appean that the confosion nuy teve 
rM 
*̂  7 dready existed amcnig the generd public as to tte extent of tte applicability cyf tte 
0 
rM 

^ 8 Republican party lateL However, Ms. Novocek's actions were focused on exploitmg tte 

CP 9 confiidon as h specificdly related to the potentid RVC demon. Ms. Novacek admitted 
mi 

10 drafting the scriptt and follow-up letten and luring Apex and Advantege to make tte ptene 

11 cdl solicitaticms at issiu here. Dep. at 118:4-8; 182:18-19. As dereribed above, tte reripte 

12 and letten rquatedly refened to "tte Republican Party," "our party," and the like. Tte 

13 follow-up letten in paiticdar referred five ttees to the Republican Party, including in a 

14 stetement - "contributions to foe Republican Partv are not tax-deductible." (empteds added). 

15 Furdieimore, Ms. Novacek rquatedly described the RVC as part of tte Republican 

16 Party and/or the GOP, in documente such as tte ccmtractudanangemem with Apex. See, 

] 7 e.g.. Dep. Ex. 14 (Attachmem 1 Statement of Wcnk # I); see also Dep. Ex. 13 (Memo from 

18 JodyNovacekto Adam Boodi dated Januaiy 14,2004). Indeed, ste appean to teve " The phrase "knowing and willful** indicates that "actions [were] taken wtth full knowledge of all ofthe facts 
and a recognhkm dwt the action is prohibited fay law." 122 Cong. Rec. H3778 (ddly ed. May 3,1976); see also 
Federal EkeiUm Comm 'n v. John A. Dramesifor Cong. Comm., 640 F. Supp. 985,987 (D.N J. 1986) 
(distinguishbig between 'Icnowbig*' snd **knowmg and willful**). A knowing and willfol violation may be 
esuiblished **by proof that the defendant acted deliberately and whh knowledgê  thai an action was unlawful. 
United Sicm v. Hopkins, 916 F.2d 207,214 (5̂  Cir. 1990). In Hopkins, tiw court found thai an mference ofa 
knowing and willfol viobtion could be drawn 'irom the defendents* elaborate scheme fbr disguising their... 
polhical comribukms....'* Id. at 214-15. The court also found thm the evidence dkl not have to show that a 
defendam *1iad specific knowledge ofthe regulaikms** or "conclusively demonstrme** a derendam*s state of 
mind,** if there were "facts and circumstances from uriiich the jury reasonably could mfer tiwt [the defendam] 
knew her conduct was unauthorized and Illegal.*' Id at 213 (quoting United States v. Bordelon. 871 F.2d 491. 
494 (5d) Cir.). cen. denied̂  439 U.S. 838 (1989)). 
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1 intentionally deed ved Apex and itt employees imo telieving they were woiking on tehdf of 

2 the Republican Party; du told them ttet the RNC encompassed du RVC, and ste does nm 

3 appeartohavecorrectedthem when they referred to tte RVC as the Republican Party. 

4 Ttere statemems and omisdons on her psrt teve been intended to, and certdnly had tte 

5 effoct of, creating an environmem in which Apex employees codd and wodd answer "yes" 

6 when redpientt asked, as at least one did, whedier it was tte Republican Party that was 
i f l 

rM 7 cdling. Ms. Novacek dso admitted that du teew thore recdving tte cdls were confused as 
Ql 

^ 8 to tte entity cdling tecaure many recipientt asked for information fcv tte RNC (u-Budi-
^ 9 Cheney *04. However, she fdled to conect thore midmpressions or rewrite the cdl scriptt 
CP 

10 ma way to alleviate tte confiidon. 
mi 

11 Moreover, although reliance on tte misrepresentation is not necessaiy to prove a 

12 violation of section 441h {see Explanation and Justification, 11 C.F.R. § 110.16,67 Fed. Reg. 

13 76,969 (Dec. 31,2002); Neder v. United Slates, 527 U.S. 1,24-25 (1999)), every individual 

14 with ̂ ^m we spoke at Apex and any individiud wte received a solidtation call with whcmi 

15 we spoke telieved that tte RVC was representing and/or woiking on bdulf of tte 

16 Republican Party ot the RNC and was asking for ccmlributions to help reelect Presidem 

17 Budi, and many ccuitribmcns wrote checks payable to the Republican Party or other officid 

18 Republican organizations. Ms. Novacek successfidly created a falre impresdon and 

19 exploited tte confodon. 

20 In her testimony, Ms. Novacek attempted to leave tte impressicm ttet she had a good 

21 failh telief ttet die codd ure the name "Republican Party" in tte manner she did tecaure tte 

22 "Republican Party'' is a "broad tesed phrase" that effectively enccmipassed all persons and 

23 oiganizations espousing Republican principles. Bm to the extent ste cldms such a good 
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1 faith telief, we do not telieve that claim is credible. Fen* example, when asked to dererite 

2 tte "Republican Party," Ms. Novacek named ody officid Republican entities such as tte 

3 RNC, tte "Republican Senatorid Committee" (sic), and a "congresdond coinmittee." In 

4 addition, her yean of experience in conducting ftedrdsing for actud officid Republican 

5 oigamzations shows that die codd not, m good fdtii, teve telieved tiut her organization was 

^ 6 tndy part ofthe officid "Republican Party." Furthermore, despite teing served with a ceare 
rM 
H 7 and dedst letter from the RNC, Ms. Novacek continued to run her program with Advantege, 
Ql 

rM g dtteugh she was mcne carefid not to explicitiy stete, bm rather only teply, to potentid 

0 9 contribmon ttet she was woiking with tte Republican Party. Additiondly, tiu contrast 
rH 

rH 10 between her sunemems and conduct towards Apex, whose personnel had no reason to doubt 

11 ttet RVC was a project of the RNC or tte Republican Party, and her stetemente and conduct 

12 towards Advamage, where Mr. Butzke knew better, telle any claim by Ms. Novocek that die 

13 thought she could freely represem herrelf as "tte Republican Party." Fen- example, Ms. 

14 Novocek, in her dedings with Apex, made rquated references to the RNC/Rqmblican Party 

15 in ccmvenaticMis and emdls to employees of Apex, while ste made no references, dther 

16 directiy or indirectiy, in her dedings with Advantage through Mr. Butzke to suggest or imply 

17 a connection to the Republican Party or tte RNC. 

18 Findly, Ms. Novacek cldms ttet, in effect, ste intended, in good foith, for die RVC 

19 to become a red politicd organization that wodd te a "better mousetrap" for politicd 

20 fimdraidng. As an initid matter, even if she had every good fdlh intention for the RVC to 

21 tea "red" political committee, ftedrdsing fen* it by frauddentiy misrepresenting it to te the 

22 Republican Party would still violate rection 441h(b) since tte RVC's calls were designed to 

23 deceive die recipiems imo telieving tfu calls were on tehalf of tfu Republican Party or the 
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1 RNC. Moreover, we doom telieve that ddm is credible. Tte RVC never made any 

2 contributions to any candidate or any odier polhical entity, and no other politicd activities 

3 were undertaken by tte RVC. In addition, contributions spedfically eannariced for entities 

4 sudi as tte RNC or Busfa-Cheney'04 were never forwarded to thore entities. Even alter 

5 paymente to Apex and Advantege (which constituted tte nujority of tte RVC's 

6 disbursemente), most ofthe renuinmg fteds wem dther to Ms. Novacdc or to her odur dter 
rM 
rH 7 ego, BPO; the BPO fiinds, in ttun, were commingled with fluids fix>m other entities and were 
Q> 

^ 8 used Ity her to pay persond expenres. 

Q 9 For dl of dure reasons, we are prepared to reconunend that there is proteble caure to 

10 telieve that RVC and Ms. Novocek, in teth her official cqiacity as treasurer and personal 

11 capacities, teowingly and willfidly violated 2 U.S.C. f 441h(bXl) by misrepresentmg tfu 

12 RVC as acting on tehdf of tfu Republican Party. Similarly, becaure the BPO entities 

13 entered into contracte on tehdf of tfu RVC to mdce the solidtetion cdls in question, there is 

14 proteble caure to telieve that du BPO emhies knowmgly and willfolly violated 2 U.S.C. 

15 § 44]h(b)(2) by participating in or conspiring to participate ui a scheme or plan to 

16 frauddentiy misrepresent the RVC as rqnesenting the Republican Party. 

17 B. DiadatecT 

] 8 Any public communicaticm by any perscm that solicite any contritetion must ccmtain 

19 adirelaimer. 2 U.S.C. §441 d(a); 11 C.F.R. § 110.11(a). A public communication, for tius 

20 pmpore, includes any commumcation by mailing or phcnu bank. 11 C.F.R. § 100.26. A 

21 "telqitene bade" means more than SOO telephcnu cdls of an identical ar substtmtidly similar 

22 nature widiin a 30-day period. 11 C.F.R. § 100.28. "Substantidly dmilar" means 

23 communications ttet include substentially tte same template or language. Id. If tte 
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1 communication is not authorized by a candidate, a candidate's autiiorized politicd commitlee 

2 or any agem, tte disclateen must stete tte name and street address, telephone number or 

3 World Wide Web address of the person wte pdd for tte ccnmnimication and stete ttet the 

4 communicaticm is nm authorized any candidate cn candidate's conunittee. 2 US.C. 

5 § 441d(aX3); 11 C.F.R. § 110.1 l(bX3). Ite direlaimer must te presented in a clear and 

0 6 conspicuous manner, te of sufficiem type size to te clearly readable, and te contdned in a 
rM 
rH 7 printed box set apart from the odier contem of the communication. 2 U.S.C. § 441 d(c); 
Ql 

^ 8 11 C J.R. §§ 110.1 l(cXl), 110.1 UcXlXiHii)-
ST 
0 9 Based on the number and amoum of contributions, tte RVC made more than 500 
rH 

<H 10 phone cdls of an identical or substantidly stellar nature within a 30-day period. 

] 1 Ncmetheless, dthough tte cdls and the follow-up letten slated ttet they were made (in the 

12 care of the cdls) or pdd for (in tte caw of the letten) by tte "Rqmblican Victoiy 

13 Ccmimittee," it is undisputed tfut tte cdl script did mn ccmtdn a sufficiem disddmer as to 

14 wte pdd fcnr or authorized the cdls despite the fact ttet they were direct soliciteticms fbr 

15 dcnutions, and the direldmer on the letter was nm in a tex and did nm contain tte street 

16 address, telephone rnmiber or World Wide Web address of Ite RVC. 

17 Furthermore, Ms. Novacek admitted that ste teew du needed to ure a direldmer on 

18 Ite cdls and mdlen becaure ofher prior politicd woric. Dep. at 137:2-5. Ste claimed that 

19 du tteught ter direlateer was "in compliance," bm dso admitted tfut, despite her repealed 

20 references to election law in conespondence with Apex and Advamage and in tte 

21 solicitaticms made by Advamage, she never read the Act or Ccnnmissicm regdaticms. Dep. at 

22 136:22-24. 
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Acccndingly, we are prepared to recommend that tte Commissicm find proteble caure 

to bdieve that the RVC and Ms. Novacek, in her officid cqucity as treasurer, violated 

2U.S.C.§441d(a). 

V. RECOMMENDATIONS 

1. Find proteble caure to telieve that tte Republican Victory Conmiittee, Inc. a/k/a 
Republican Victoiy 2004 Conunittee and Jody Novacdc, in her officid capadty 
as treasurer and persond capadties, knowmgly and willfully violated 
2U.S.C.§441h(bXl); 

2. Find proteble caure to telieve that the Republican Victtny Commitlee, Inc. a/k/a 
Republican Victtny 2004 Conunittee and Jody Novacek, in her officid cqucity 
as treasurer, violated 2 U.S.C. § 44]d(a); and 

3. Find probable caure to telieve ttet BPO, Inc. and BPO Advantage LP teowingly 
and willfidly violated 2 U.S.C. § 441h0i)(2). 

Thomasema P. Dunci 
Generd Ccmnrel 
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